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Terms and Conditions of Purchasing 
ACPS Automotive GmbH 
Steinbeisstrasse 6
71706 Markgröningen, Germany


Section 1 General/Scope of Application

1. These General Terms and Conditions of Purchasing (TCP) apply to any and all business relationships with ACPS’s business partners and suppliers (hereinafter also known as the “partners”). Any modifications of and amendments hereto will not be binding on the parties unless in writing and are subject to ACPS’s agreement.
The TCP apply solely if and when the vendor is an entrepreneur (Section 14 BGB [German Civil Code]), a legal entity under public law or a special fund under public law. 

2. These TCP apply in particular, but not exclusively, to contracts for the purchase and/or supply of movable objects (hereinafter also known as “products”), irrespective of whether the partner has manufactured the products himself or procured them from his own suppliers (Sections 433, 651 BGB). These TCP as most recently revised also serve as a framework agreement governing future contracts regarding the sale and supply of movable objects with the same partner, even if and when ACPS does not refer to their application in every single instance. 

3. These TCP apply solely and exclusively. Deviating, contrary or supplementary general terms and conditions of business of the partner become components of the contract solely if and when, and to the extent that, ACPS has expressly agreed to their application in writing. This requirement of agreement applies in each and every case, e.g. including (but not limited to) those cases in which ACPS accepts without reservation deliveries from the partner in awareness of his general terms and conditions of business.

4. Individual agreements concluded in specific cases with the partner (including subsidiary agreements, amendments and modifications) have priority over these TCP. A written contract or a written confirmation from ACPS is required and authoritative for the content of any such agreements. 

5. Declarations and notifications of legal significance that must be submitted to us by the partner after conclusion of the contract (e.g. setting of deadlines, dunning notices, declarations of rescission) shall not be binding on the parties unless in writing. 

6. Statutory provisions apply unless they have been specifically modified or expressly excluded in these TCP. 

Section 2 Conclusion of Contract 

1. Supply agreements (order and acceptance) and release orders shall be deemed binding at the earliest only when they have been submitted or confirmed in writing. The partner shall point out any obvious errors (e.g. clerical or calculation errors) and incompleteness of the order, including the order documents, to ACPS so that they can be corrected or completed before acceptance; otherwise, the contract shall be deemed not concluded. 

2. If and when the supplier does not accept the order within a period of 2 weeks of its receipt, ACPS will no longer be bound by the order even if the order has not been expressly revoked. The order date and the receipt date of the acceptance at ACPS are decisive for calculation of the period.

Section 3 Confidentiality

1. ACPS retains any and all rights of title and copyright to pictures, plans, drawings, calculations, performance instructions, product descriptions and other documents. Any and all such documents shall be used solely and exclusively for performance of the contracted services and shall be returned to ACPS upon completion of the contract. The documents shall not be disclosed to third parties, and this obligation shall survive expiration of the contract. The non-disclosure obligation shall not expire until, and only if and when and to the extent that, the knowledge contained in the provided documents enters the public domain. The expiration of the non-disclosure obligation is at all times subject to ACPS’s written consent.

2. The above provision applies mutatis mutandis to substances and materials (e.g. software programs, finished and semi-finished products) and to tools, templates, samples and any and all other objects that ACPS provides to the partner for the manufacturing process. Any and all such objects shall be stored separately (as long as they have not been processed) at the partner’s expense and shall be insured in the usual scope for damage and loss.

3. Subsuppliers shall be obligated in like manner.

4. The partner may refer to the business relationship for advertising purposes solely with the prior written consent of ACPS.

Section 4 Provided Materials, Tools, Supplies and Operating Supplies

1. Production and testing equipment and other objects provided by ACPS to the supplier or that are used by the supplier on ACPS’s behalf shall be maintained by the supplier at his expense and shall be stored in such a manner that they do not suffer any damage and shall be reasonably insured for damage and loss. The supplier covenants that the aforementioned objects will be maintained ready for use at any time.

2. If and when ACPS or suppliers engaged by ACPS provide material and parts free of charge, the supplier becomes fully liable for any such products as of the date of their acceptance.

3. ACPS acquires title of ownership to any tools, supplies and operating supplies ACPS orders from the supplier as of the moment ACPS pays for them.

4. If and when, in agreement with ACPS, the supplier manufactures tools to be used in the manufacture of the products pursuant to the contract, any such tools shall be deemed “tools on loan”. Any such tools are governed, in supplement to and in priority over these terms and conditions, by the ACPS standard agreement for tools on loan. Pursuant to this agreement, ACPS acquires title of ownership to any such tools on loans immediately upon the completion of the manufacture of the tools by the supplier or upon the receipt by the supplier of any such tools manufactured by third-party companies. The handover of the tools on loan will in such cases be replaced by the simultaneous inclusion of the tools in the agreement for tools on loan. As of this point in time, the supplier is the borrower of the tools on loan and conveys possession to ACPS.

5. Any processing, mixing or combining of provided objects is carried out by the partner on behalf of ACPS. If and when third-party rights of ownership remain effective during the processing, mixing or combining with third-party products, ACPS acquires co-ownership to the new product in the ratio of the value of the objects provided by ACPS to the other objects. 

6. Ownership of the products transfers to ACPS unconditionally and irrespective of payment by ACPS. Furthermore, any and all forms of augmented or extended retentions of title are excluded. 

Section 5 Delivery Period and Default of Delivery

1. The delivery period stipulated by ACPS in the order is binding. The partner is obligated to notify ACPS immediately in writing if and when he will presumably be unable to comply with the agreed delivery periods, regardless of the grounds. If and when the supplier does not submit the notification, the supplier can no longer plead circumstances delaying performance.

2. If and when the partner does not perform the agreed service or does not perform it within the agreed delivery period or if and when he is in default of delivery, ACPS’s rights — in particular, but not limited to, rescission of the contract and claims for damages — shall be determined in accordance with statutory provisions. The above provisions are without prejudice to the provisions of Subsection 3. 

3. If and when the partner is in default of delivery, ACPS may request payment of a contractual penalty in the amount of 1% of the net price for each and every full calendar week; however, the penalty shall in the aggregate not exceed 5% of the net price of the products affected by the default. ACPS is entitled to request from the partner payment of the contractual penalty as well as performance and, as a minimum amount, damages owed pursuant to statutory provisions. This provision is without prejudice to later assertion of further claims for damages. If and when ACPS accepts the delayed service, the contractual penalty shall be asserted at the latest in conjunction with the final payment. 

Section 6 Performance, Delivery, Passing of Risk, Default of Acceptance

1. ACPS may request changes in the design and manufacture of the products within a scope that is reasonable for the supplier. Any ramifications of said changes, in particular with regard to additional or lower costs as well as the delivery dates, shall be given reasonable consideration.

2. The partner is not entitled to have third parties (e.g. subcontractors) perform the services he owes without the prior written consent of ACPS. The partner bears the procurement risk for his services unless the order concerns a custom-made product.
 
3. Unless otherwise agreed, delivery will be made in Germany “ex works” to the site specified in the order. If the destination has not been specified and has not otherwise been agreed, delivery shall be made to the ACPS domicile in Markgröningen. The destination in each case is also the place of performance (debt to be discharged at creditor’s domicile). 

4. A delivery note showing all of the data required for the unmistakable definition of the packing units, the content of each and every packing unit (quantity, part/drawing number, revision status, complete order number) and the weight of each and every packing unit shall be included with each and every consignment. If and when it is required and at the request of ACPS, the supplier shall provide assembly instructions for which he is liable pursuant to Section 434 (2) second sentence BGB.
If the delivery note is missing or if it is incomplete, ACPS shall not be accountable for any delays in processing and payment that may occur. 
A notice of shipment of the same content as the delivery note shall be sent to ACPS under separate cover. 

5. The values for number of units, weights and properties of a consignment that are determined by ACPS during incoming goods inspection shall be authoritative if and when they deviate from the information shown in the delivery note.

6. Partial, surplus or shortfall deliveries are not permitted unless they have been expressly agreed. If and when such deliveries, although not agreed, are received from a supplier, any costs verifiably incurred by ACPS as a consequence shall be borne by the supplier. ACPS’s acceptance of a shortfall delivery does not entail the waiver of the remainder of the delivery or the waiver of return as insufficient quantity. ACPS’s acceptance of surplus delivery does not entail the conclusion of a contract for the surplus quantity. Instead, ACPS has the option of returning the surplus quantity at the supplier’s expense and risk.

7. In the event of force majeure and other unforeseeable and unusual circumstances for which ACPS is not at fault (e.g. sudden decline in consumption and need for the contract products, operational disruptions, strike, lock-out, lack of means of transport, official interventions, difficulties in obtaining energy etc), even if they occur for ACPS’s customers, ACPS shall be released from the obligation to accept the agreed performance at the agreed point in time for the duration of the disruption. If and when the disruption lasts for more than three months, ACPS is entitled to withdraw from the contract. In the event of suspension of the acceptance obligation due to the aforementioned circumstances and of withdrawal from the contract due to the aforementioned circumstances, the supplier shall have not any claims for damages, regardless of the legal grounds for their assertion. The supplier is also no longer able to demand fulfillment of the contract in this case. Derogation of the above provisions is possible solely if and when ACPS is culpable of gross negligence in the default of acceptance.

8. If and when the products produced by the supplier at ACPS are intended for export, the supplier is obligated to submit a written declaration regarding the origin of the products in accordance with customs law on the form accepted by the customs authorities. This supplier’s declaration shall be sent to the customer with the first consignment. ACPS shall be notified immediately and automatically of any and all changes. The supplier is liable for any and all penalties that may arise for ACPS because of delayed or improper information.

9. The products that will be delivered must be packaged as usual in the trade and appropriately for the products and in conformity with pertinent safety regulations and ACPS’s shipping instructions. The supplier is liable for any and all damage suffered as a consequence of inadequate packing.

10. The risk of accidental loss and of accidental deterioration of the products passes to ACPS when the products are handed over at the place of performance. If an acceptance has been agreed, the acceptance is authoritative for the passing of risk. In other respects as well, the statutory provisions of the law governing work contracts apply mutatis mutandis during an acceptance procedure. Default of acceptance by ACPS shall be deemed the equivalent of handover or acceptance. 

11. The occurrence of default of acceptance by ACPS shall be determined on the basis of statutory provisions. The partner must expressly offer his performance to ACPS even if and when an action or collaboration on the part of ACPS (e.g. provision of materials) for a specific or specifiable calendar period has been agreed. If and when ACPS is in default of acceptance, the partner may request reimbursement of his additional expenses in accordance with legal statutes (Section 304 BGB). If and when the contract concerns non-fungible products to be manufactured by the partner (custom-made products), the partner is entitled to more extensive rights solely if and when ACPS is obligated to cooperation and is accountable for the failure to cooperate. 

Section 7 Quality Management/Environmental Protection

1. The ACPS quality assurance agreement concluded with the supplier is authoritative.

2. The supplier shall deliver products produced in compliance with generally acknowledged rules of technology, safety regulations and the agreed technical data. Any modifications of the products must be approved in advance and in writing by ACPS. The supplier shall constantly monitor the quality of the products. The partners will notify each other mutually of any possible quality improvements. To this extent, the supplier covenants in particular to point out any hazardous substances that may be found in the products. To this extent, the supplier shall expressly ensure compliance with the statutory environmental protection provisions and the requirements of the ACPS quality assurance agreement and shall present verification of this compliance (such as compliance with legal tolerances) to ACPS. During the conduct of activities by third-party companies on ACPS operating premises, the

“Environmental Form FB U 001 Regulations for Employees of Third-party Companies”

is a component of the contract.
If and when the supplier is not in compliance with statutory requirements or does not present the aforementioned verification to ACPS within two weeks after receipt of a request to this effect, ACPS is entitled to withdraw from the contract without setting any further periods for compliance.

3. If and when the type and scope of the testing and the testing equipment and methods have not been definitively agreed between the supplier and ACPS, ACPS is prepared, upon request, to discuss the tests with the supplier within the scope of its knowledge, experience and opportunities so that the status of the testing technology that is required can be determined.

4. If and when government authorities or other institutions that are responsible for safety or are active in this sector and/or quality assurance officials from ACPS or the automobile manufacturers who are the customer’s partners request inspection of production procedures, testing documents, documentation or other documents of the buyer for the purpose of verifying certain requirements, the supplier declares that he is prepared to grant such officials an opportunity for inspection and to provide them with any and all reasonable support during the performance of their tasks in his operation.

5. The supplier shall archive the technical documents for the products that will be supplied as well as the verification documents of regular review for a period of no less than fifteen years. He shall present these documents to ACPS upon request. The supplier shall obligate his own suppliers to the same extent.

If and when the supplier is unable to present the documents as well as verification of proper outgoing goods inspection and inspection for defective products leaving the supplier’s works during the duration of the aforementioned retention period in the event that claims are asserted by third parties against ACPS, it will be assumed that a defect in the product delivered by the supplier existed at the time of the passing of risk.

The VDA regulation “Parts Requiring Documentation by Automobile Manufacturers and Their Suppliers — Execution of the Documentation”, Frankfurt am Main, applies supplementarily.

Section 8 Prices and Terms and Conditions of Payment

1. The price shown in the order is binding. All prices are shown including value-added tax unless it has been itemised separately. 

2. Unless otherwise agreed in specific cases, the price includes any and all services and secondary services of the vendor (e.g. assembly, installation) and any and all secondary costs (e.g. proper packaging, shipping costs, customs duties and any transport and liability insurance). The supplier is responsible for proper customs clearance of the products and for obtaining any and all permits and documents required for this purpose. The vendor shall accept return of the packaging material upon request. 

3. The agreed price is due and payable within 90 calendar days from complete delivery and performance (including any acceptance that may have been agreed) and receipt of a properly prepared invoice. If and when ACPS effects payment within 14 calendar days, the vendor will grant to us a cash discount of 3% on the net amount of the invoice. 

4. The payment period commences:
4.1 For supplies and operating supplies and tools: on the date of the initial sample release;
4.2 For series deliveries: on the date of the receipt of the products and presentation of auditable invoices;
4.3 For machines and equipment; on the date of malfunction-free handover, documented by an acceptance record signed by both parties;
4.4 For acceptance of premature delivery: the due and payable date shall be based on the delivery date originally agreed;
4.5 For incorrect delivery; ACPS is entitled to retain payment proportionately until correct performance.

5. The supplier is not entitled to assign his claims against ACPS, or to allow third parties to collect said claims, without ACPS’s express written consent, which may not be refused without good cause. 

6. ACPS does not owe any default interest. The above provision is without prejudice to the vendor’s claim to payment of default interest. In every case, however, the vendor must have submitted a dunning notice.
 
7. ACPS is entitled to rights of offset and retention as well as to the plea of unfulfilled contract in accordance with legal statutes. ACPS is in particular entitled to retain due payment if and when we still have claims against the vendor owing to incomplete or defective performance.
 
8. The partner has the right of offset or retention solely in the event of counterclaims that have been finally adjudicated or that are undisputed.

9. Upon request, the supplier is obligated to provide to ACPS — to the extent legally permissible — a warranty bond. Until ACPS has received the bond certificate, ACPS holds a right of retention with respect to the supplier’s claims for payment.

Section 9 Defective Delivery

1. Unless otherwise regulated in these TCP, legal statutes govern ACPS’s rights in the event of material and legal defects in the products (including, but not limited to, incorrect and shortfall deliveries and improper assembly, defective assembly or operating instructions and manuals) and other breaches of obligation by the partner. 

2. In accordance with legal statutes, the partner is in particular, but not solely, accountable for the products having the agreed properties at the time the risk passes to ACPS. The descriptions of the products that are the subject of the specific contract — especially when stipulated or referred to in the ACPS order — or that, in a fashion similar to these TCP, are included in the contract shall be deemed in any case an agreement on properties. It is irrelevant whether the product description comes from ACPS, from the partner or from the manufacturer.

3. In derogation of Section 442 (1) second sentence BGB, ACPS is entitled without limitation to claims for defects even if the defect remains unknown to ACPS at the time of the conclusion of the contract because of gross negligence.

4. Statutory provisions (Sections 377, 381 HGB [German Commercial Code]) regulate the commercial obligations to inspect the products and submit complaint, subject to the following: ACPS’s obligation to inspect the products is limited to defects that are determined visually during incoming goods inspection by ACPS, including defects in the delivery documents, and that become obvious during our quality checks on a test basis (e.g. transport damage, incorrect and shortfall delivery). If and when an acceptance procedure has been agreed, there is no obligation to inspect the products. In all other respects, it is a question of the degree to which an inspection is feasible, taking into account the circumstances of the specific case during the orderly course of business. 

The above provisions are without prejudice to ACPS’s obligation to submit complaint for defects that are discovered at a later time. In all cases, ACPS’s complaint (notice of defects) shall be deemed as immediate and timely if and when the partner is in receipt of the complaint within 10 working days. The partner waives the plea of delayed complaint of defects. 

5. The partner bears any and all costs incurred for inspections and subsequent improvement even if it is determined that there are not actually any defects in the products. The above provision is without prejudice to ACPS’s liability for damages caused by an unjustified request for the remedy of defects; in this respect, however, ACPS is liable solely if and when ACPS has recognised, or has failed to recognise owing to gross negligence, that there were no defects in the products. 

6. If and when the partner does not fulfil his obligation for subsequent performance (at ACPS’s option, by remedy of the defect (subsequent improvement or sorting) or by delivery of a product without defects (substitute delivery)) within a reasonable period set by ACPS, ACPS may remedy the defect itself and request reimbursement of the necessary expenditures or an appropriate advance payment from the vendor. If subsequent performance by the partner fails or is unreasonable for ACPS (e.g. because of special urgency, risks to operational safety or imminent occurrence of disproportional damage), ACPS is not required to set a period for performance; the partner shall be notified without delay — in advance, if possible. 

7. In all other respects, ACPS is entitled, at its option, to reduce the purchase price or to rescind the contract and to return the products at the supplier’s risk in accordance with legal provisions in the event of a material or legal defect if and when the supplier does not fulfill his obligation or carry out the remedy of the defect within a period set by ACPS for the subsequent performance. Additionally, ACPS has a claim to compensation of damages and reimbursement of expenditures in accordance with legal statutes. The exercise of the right of rescission is without prejudice to the damage compensation claim.

If the identical products are again defective when delivered, ACPS is entitled to cancel the contract, after giving written warning of a repeated defective delivery, encompassing as well the scope of the delivery which has not yet been performed,.

Section 10 Supplier Regress

1. ACPS is entitled without limitation to ACPS’s regress claims within a supply chain in accordance with legal provisions (supplier regress pursuant to Sections 478, 479 BGB) in addition to the claims for defects. In particular, but not solely, ACPS is entitled to request from the partner precisely the type of subsequent performance (subsequent improvement or substitute delivery) that ACPS owes to its customer in the specific case. The above provision does not limit the statutory option (Section 439 (1) BGB). 

2. ACPS will notify the partner, including a brief description of the circumstances, and request a written statement before recognising or satisfying any claims for defects (including reimbursement of expenses pursuant to Sections 478 (3), 439 (2) BGB) asserted by one of its customers. If the statement is not submitted within a reasonable period and if a mutually agreeable solution cannot be found, any claim for defects actually acknowledged by ACPS shall be deemed as owed to the customer by ACPS; in this case, the partner bears the onus of proof for the contrary. 

3. ACPS’s claims pursuant to supplier regress are also valid if the products have been processed further by ACPS or one of its customers (e.g. by installation in another product) before being sold to a consumer. 

Section 11 Intellectual Property Rights 

1. The supplier is liable for any and all claims asserted because of the infringement on rights, in particular, but not limited to, intellectual property rights such as patents, utility models, registered designs etc, from the use of the products in accordance with the contract.

2. The supplier indemnifies and holds harmless ACPS and its customers from and against any and all such third-party claims, including any and all legal costs, and without prejudice to further claims.

3. The partner covenants to notify ACPS without delay of any risks of infringement and alleged cases of infringement that become known to him and to give ACPS the opportunity to counter any such claims by mutual agreement.

4. Upon ACPS’s request, the supplier will provide information about the use of public and non-public intellectual property rights and applications for intellectual property rights in the products, whether such rights are his own or are licensed. To the extent that the usability of the products, in particular, but not limited to, their resale or the transfer of the rights to the product to third parties, presumes the ownership of intellectual property rights, in particular, but not limited to, copyrights, the supplier hereby gives the assurance that he is in possession of any and all required rights and assigns said rights to ACPS, to the extent this is legally permissible. In all other respects, he assigns to ACPS the exclusive right, without temporal or territorial limitations, to exploit and utilise any copyrights, in particular, but not limited to, the rights to publication and further assignment to third parties.

Section 12 Limitation Period

1. The mutual claims of the parties against one another become time-barred in accordance with legal provisions unless otherwise regulated in the following. 

2. In derogation of Section 438 (1) no 3 BGB, the general limitation period for claims for defects is 3 years, commencing upon the passing of risk. If and when an acceptance procedure has been agreed, the limitation period commences with the acceptance. The 3-year limitation period applies mutatis mutandis to claims for legal defects, without prejudice to the statutory limitation period for real rights of third parties for return (Section 438 (1) no 1 BGB; claims for legal defects do not become time-barred in any case as long as the third party can assert the right against ACPS, in particular, but not solely, because of the non-limitation. 

3. The limitation periods of the law of sales, including the aforementioned extension, apply to any and all contractual claims for defects within the statutory scope. If and when ACPS is also entitled to non-contractual claims for damages for a defect, the general statutory limitation period (Sections 195, 199 BGB) applies unless the application of the limitation periods under the law of sales leads to a longer limitation period in the specific case. 



Section 13 General Provisions

1. These TCP and any and all legal relationships between ACPS and the partner are governed by the laws of Germany, excluding the application of any and all international and supranational (contract) legal systems, in particular, but not solely, the UN conventions on the sale of goods. The terms and conditions and the ramifications of the retention of title are subject to the laws in force at the specific place of storage of the product if and when the option of application of German law is not permissible or is unenforceable.

2. Place of performance for the delivery is the ACPS works to which delivery is to be made. This provision applies irrespective of the transport agent, the type of transport and the agreement regarding transport costs. The suppler bears the transport risk for the products, including that of accidental loss, until ACPS or the works at the shipping address stipulated in the order has accepted the products.

3. If any provision of these terms and conditions and the additional agreements which have been concluded is, or becomes, invalid, in whole or in part, the validity of the contract as a whole shall not be affected. The parties are obligated to replace the invalid provision by a regulation which comes as close as possible to the commercial intent of the invalid provision.

4. If and when the partner is a merchant within the meaning of the German Commercial Code, a legal entity under public law or a public-law special fund, any and all disputes arising from the contractual relationship shall be subject to the sole and exclusive jurisdiction, including international, of the courts at the relevant domicile of ACPS or at the domicile of ACPS in Markgröningen. ACPS, however, is entitled to file suit at the place of performance of the delivery obligation to the extent that this is not Markgröningen. 
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